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Under the Consumer Protection Act of 2019 (hereinafter “Act”),
where there are numerous consumers having the same interest, a
complainant could be one or more consumers1. This clause gives rise
to “class action”. That is, where there are several consumers having
the same complaint, one or more of them could represent the rest of
them before a consumer forum. This is similar to a representative civil
suit as provided for under Order I, Rule 8 of the Civil Procedure
Code, 1908 (hereinafter “Code”). The same is recognized under
Section 38(11) of the Act, which reads,

“Where the complainant is a consumer referred to in sub-clause (v)
of clause (5) of section 2, the provisions of Order I Rule 8 of the
First Schedule to the Code of Civil Procedure, 1908 (5 of 1908)
shall apply subject to the modification that every reference therein
to a suit or decree shall be construed as a reference to a complaint
or the order of the District Commission thereon”.

Such representative suits make it mandatory to serve a notice
regarding the institution of such a suit, to all those persons
having such same interest as the plaintiff(s), or where such
notice is not reasonably practicable, by public advertisement.2

1 Section 2(5)(v).
2 Order I, Rule 8, sub-rule (2).

Purchased a product and found it does not have all the contents
promised in the advertisement, or that it is defective? Don't want
to get into litigation on your own? File a
along with your friends who also bought the same product, and
have the same grievance!
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However, there may be cases where a plaintiff may not
necessarily be interested in representing such other persons
who might be having the same interest. In such cases, a suit
they initiate will not fall under Order I, Rule 8 of the Code.
Likewise, under the Act, there may be cases where the
complainant consumer may not be interested in pursuing a
class action, although there may be numerous others with the
same interest. In these cases, the complainant is pursuing his
own interest, therefore he falls under clause (i) of Section 2(5)
of the Act, which provides that a complainant could be a
consumer (in the singular).

Now what if two or more persons having the same interest file
consumer complaints individually or together, but without
representing the rest of them. Will the same be falling under Section
2(5)(i) or 2(5)(v) of the Act? To understand the concepts in simple
terms, we shall see the observations of the Hon’ble Supreme Court in

3,

4 and those of the Hon’ble NCDRC in
5 and

6

In , a full bench of the
Hon’ble NCDRC had observed that a class action would be
maintainable where- “(i) the consumers are numerous (ii) They have the
same interest (iii) the necessary permission of the Consumer Forum is obtained
and (iv) notice in terms of Sub-rule (2) of Rule 8 of Order I is given”. It was
further said that it is not necessary that the cause of action available to all

3 (2022) 4 SCC 138.
4 2023 SCC OnLine SC 625.
5 2016 SCC OnLine NCDRC 1117.
6 Consumer Complaint No. 48/ 2021.
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the consumers should also be the same, but what is required is sameness of the
interest and not the same cause of action.

“Same interest” was described as having the same grievance.
Further, it was said that as long as the reliefs claimed are
identical, a class action complaint would be maintainable. The
Commission had given an illustration in this regard:- “For
instance, if a builder/developer has sold 100 flats in a project out of which 25
are three-bed room flats, 25 are two-bed room flats and 50 are one-bed room
flats and he has failed to deliver timely possession of those flats, all the
allottees irrespective of size of their respective flats/plots, the date of their
respective purchase and the cost agreed to be paid by them have a common
grievance i.e. the failure of the builder/developer to deliver possession of the
flat/plot sold to them and a complaint filed for the benefit of or on behalf of
all such consumers and claiming same relief for all of them, would be
maintainable under Section 12(1)(c) of the Consumer Protection Act. The
relief claimed will be the same/identical if for instance, in a case of failure of
the builder to deliver timely possession, refund, or possession or in the
alternative refund with or without compensation is claimed for all of them.
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Different reliefs for one or more of the consumers on whose behalf or for whose
benefit the complaint is filed cannot be claimed in such a complaint.”**7

The NCDRC had also made a finding that in such class actions, the
pecuniary jurisdiction is to be determined on the basis of aggregate of the value
of the goods purchased or the services hired or availed by all the consumers on
whose behalf or for whose benefit the complaint is instituted and the total
compensation claimed in respect of such consumers. This view was affirmed
by a 5-Member Bench of the NCDRC in

8

Subsequently, in a detailed break-down of these provisions by the
Hon’ble SC in , it was observed
that it is not necessary that where there are more consumers than one,
they must only take recourse to Order I, Rule 8 of the Code. It was
said that they could even file a “joint complaint”, standing in contrast
to a class action complaint filed in representative capacity on behalf of
several others with the same interest.

The following is a table comparing Section 2(5) of the Act with the
“correct” interpretation of the same by the Hon’ble SC in paragraph
39 of it’s judgment in :

(5) "complainant" means—
(i) a consumer; or
(ii) any voluntary consumer association
registered under any law for the time
being in force; or
(iii) the Central Government or any State
Government; or
(iv) the Central Authority; or
(v) one or more consumers, where there

.….a complaint may be filed
(i) by a single consumer;
(ii) by a recognised consumer
association;
(iii) by one or more consumers jointly,
seeking the redressal of

who may or may not have

7 **The provision given in this illustration is from the repealed Consumer Act, 1986.
8 2021 SCC OnLine SC NCDRC 978.
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are numerous consumers having the same
interest; or
(vi) in case of death of a consumer, his
legal heir or legal representative; or
(vii) in case of a consumer being a minor,
his parent or legal guardian.

the same interest;
(iv) by one or more consumers on behalf
of or for the benefit of numerous
consumers; and
(v) the Central Government, Central
Authority or State Authority.

It was established that the
word “consumer” as used in
Section 2(5)(i) cannot just be
read in a singular form, and
cannot be interpreted as
excluding more than one
consumer.

A Full-bench of the NCDRC
in ,
relied on

to observe that “there is
nothing in the Act which
prohibits the few
complainants from joining
together and filing Joint
Complaint. The word
complaint includes plural i.e,
complainants also. Thus, a
joint complaint and it will
be treated as one-complaint”.

The NCDRC applied the
principle relating to
pecuniary jurisdiction to a
joint-complaint case, stating,
“the Principle laid down by the
Larger Bench. in the· case of
Ambrish Kumar Shukla (supra),
would also be applicable for
determining the value of goods
and services paid as
consideration in the Complaint
where the Complaint has been
filed a Joint-Complaint by more
than one person”.
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Recently, this principle was re-iterated by the Hon’ble in
. Relying on

, and applying the principles
observed there in to the Consumer Act of 1986 (now
repealed), it was held that the definition of ‘complainant’ under
Section 2(b)(i) of the 1986 Act, will include multiple consumers.

Having discussed these, can you think of scenarios where
there would be so many consumers with the same
grievance/interest, but it would not be plausible to have a
representative suit, hence the complainants would prefer to
file individual or joint complaints, rather than filing a
complaint on behalf of the rest?

-x-x-

https://indiankanoon.org/doc/1625889/
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When an employer recruits an employee, he is looking for
commitment. He ensures this by way of contractual terms that
if he trains the employee for a said term, the employee would
work for the said employer for a said term, and in the event
he resigns before the end of such term-period, he would have
to compensate the employer with some amount. This comes
from the principle that where an employer imparts some skills
in selective individuals, he does so with the idea that these
individuals will serve his establishment, and not leave mid-way.
In case they choose to resign, they will have to pay a penalty as
agreed in the bond/contract.

Section 74 of the Indian Contract Act, 1872, deals with the contracts
wherein the penalty is specifically agreed between the parties. As per a

9, where there is such agreed
penalty, the party suffering the breach (the employer here) does not

9 Fatesh Chand v. Balkishan Das, Constitution Bench, 1963 AIR 1405.
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have to show actual loss or
damage arising from such breach.
The Hon’ble SC further
observed that such
compensation/ penalty amount
cannot be claimed where no

has resulted.

The Madras HC in

10, relied on
to hold that “legal injury

could be safely presumed to
have resulted in a case where the
employer or the management
concerned was shown to have
either incurred any expenditure
or involved itself into financial
commitments to either give any
special training either within
the country or abroad or in
having conferred any special
benefit or favour to the
detriment of the claimant in
favour of the violater involving
monetary commitments, though
an actual damage after the
alleged violation or breach of
the contract was shown to have
separately resulted or not”.

The Madras HC further
established that in such cases,

10 1996 SCC OnLine Mad 36.

the employer has to demonstrate
before the Court about the details of
any such special or privileged
training or favour of concession
having been shown to the defendants
to presume any legal injury
automatically resulting from the
breach of the commitment to serve
for a minimum period by such
defendants, and that in such cases
in the absence of any special
pleading or proof of any such
commitments and expenditure having
been made or incurred by the
plaintiffs to their detriment, legal
injury cannot be inferred from the
mere default or breach committed by
the employees concerned.
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Now there are various
scenarios possible with
respect to such employment
bonds. The we
will see here is whether an
employee will have to pay the
penalty amount where the
employer has trained him,
but did not perform his part
of the contract fully.

For instance, where as per the
contract, the employer had to
train a person A for 3 months,
and thereafter send him to
country X for work, and the
employer after such period of 3
months has not sent A to
country X for work, the employer
does not stand at a position to say
that if A resigns and/or takes up
a different job, he would sue him
for compensation/penalty as
agreed in the contract.

In
11, the Hon’ble SC had

dealt with a bond that said if
within six months after the
employee’s training, the Mysore State
Government (employer in that case)
did not find employment for him they
shall be deemed to have waived their
right to claim his services and the

11 (1973) 2 SCC 303.

employee shall, thereafter, be at
liberty to seek employment elsewhere.
Hence in that case the Courts
had to work around the six
month period to determine the
liability of the employee.

What if in such employment
bonds, the time period is not
specified? For instance, where it
is said that after training, the
employee would be sent to
country X for work, but it hasn’t
been clarified as to time limit
within which he would be sent
there after training.

Section 51 reads,

“

When a contract consists
of reciprocal promises to be
simultaneously performed, no promisor
need perform his promise unless the
promisee is ready and willing to
perform his reciprocal promise”.

Section 52 reads,
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“
Where the

order in which reciprocal promises are
to be performed is expressly fixed by
the contract, they shall be performed
in that order; and where the order is
not expressly fixed by the contract,
they shall be performed in that order
which the nature of the transaction
requires.”

These provisions make it evident
that where one party is not
“ready and willing” to perform
his part of the contract (his
promise), the other party is not
bound to perform his part of
contract (his promise). Further,
where there is a order fixed by
the contract for the performance
of these promises, the same shall
be followed.

Applying this principle here, it
can be said that where an
employer does not show that he
is ready and willing to send the
trained employee abroad, such
employee is not bound to
perform his part of the promise,
which is staying with and serving
the employer’s
establishment/office for some
fixed term.

The words
have also been interpreted by
various Courts over the years. The
Madhya Pradesh HC in the recent
case of

12 has said
that “readiness” refers to the
capacity of the party, including his
financial capacity, and “willingness”
has to be determined by properly
scrutinizing his conduct, and the
attending circumstances. It was
further said that the Court may
infer from the facts and
circumstances whether the plaintiff
was ready and willing to perform
his part of the contract. The Court
had taken into consideration
several judgments of the Hon’ble
SC before arriving at such a
conclusion.

The Hon’ble SC in
13, while dealing

with an issue pertaining specific
performance, held that, “The
words ready and willing imply
that the plaintiff was prepared to
carry out those parts of the
contract to their logical end so far
as they depend upon his
performance. The continuous
readiness and willingness on the
part of the plaintiff is a condition
precedent to grant the relief of

12 2023 SCC OnLine MP 2127.
13 (2020) 3 SCC 280.
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performance. If the plaintiff fails
to either aver or prove the same,
he must fail. To adjudge whether
the plaintiff is ready and willing
to perform his part of contract,

the court must take into
consideration the conduct of the
plaintiff prior, and subsequent to
the filing of the suit along with
other attending circumstances”.

Hence, where there is no fixed time limit mentioned in the employment
bond, and the employee has resigned after a certain period or has found
employment else where, the employer can file a suit for compensation and
get a decree in that regard, only if the Court is able to infer from the facts
and circumstances that the employer was ready and willing to send the
employee abroad - say, the Visa process was still on-going, or the employer
had readied necessary documents to send the employee abroad, so on and
so forth. Obviously this is coupled with the employer’s burden to prove
legal injury as discussed above.

 The is the employee resigning from service after
serving for a certain period of time. In these cases, will the
employee have to pay the entire compensation amount as agreed
between the parties in the bond?

For this, we will have to look into 2 cases:
14, decided by a Division Bench of the

Madras HC, and 15 decided by a Single Judge
of the Delhi HC.

14 2004 SCC OnLine Mad 776 : (2005) 1 MLJ 659.
15 2012 SCC OnLine Del 2317.
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In , the employment bond was for a period of 5
years after training, and the penalty was Rs. 30,000/-. The Court-below
had ordered the appellant therein to pay such amount with an interest
of 12% from the date of the decree. The Madras HC had reduced the
amount to Rs. 21,000/- stating the appellant had already served 18
months, therefore such period (1.5 years) has to be deducted from the 5
year period, and the compensation has to be proportionately calculated.
Further, the Court also reduced the interest rate to 6% (from the date of
such order).

Similarly, in , the Delhi HC had an occasion to deal with
an employment bond that stated that where the employee was terminated
from service by the employer himself, then the compensation amount
payable would be proportionate to the time such employee has not served.
The employee had served a period of about 13 months out of the agreed
period of 5 years, before resigning. He had paid a compensation of Rs.
3,75,000/- (proportionately, considering the time period he hadn’t served)
out of the total amount of Rs. 5,00,000/- as agreed in the bond. The
employer had filed a suit for the recovery of the remaining Rs. 1,25,000/-
along with an interest of 12% per annum. The Court observing that
termination of service being a much more serious aspect than voluntary
resignation, stated that “if because of the misconduct or any other serious
act of an employee there is termination of services and still the
respondent/plaintiff in such serious circumstances, mentioned in Clause
5 of the agreement, is entitled only to ask for proportionate payment for
the unserved period of the service contract, then surely on a lesser issue
of simple resignation from service, it is open to the appellants to content
that only proportionate amount of the surety bond is payable.”

For instance in 16 , the
Madhya Pradesh HC dealt with a bond that had a clauses stating, “If the
employer sends the Employee abroad for training or any other purposes and the

16 1979 SCC OnLine MP 20.
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Employee leaves the services before expiry of the contract of service, the Employee
shall be Sound to reimburse to the Employer all the expenses incurred by them for
such foreign visit. The amount of such expenses calculated by the Employer shall be
final and the Employee shall have no right to question the same”, and “It is hereby
agreed and declared that if the Trainee desires to leave the services of the Company
before the completion of five years, he can do so only after reimbursing to the
Company all the expenses incurred by the Company for such foreign visit, and after
complying with any other conditions included in his existing contract of service.”
(Emphasis supplied)

In this case, the employer had sent a notice spent a sum of Rs. 34,730 for
his specialized training in U.K., and as such, the employee was, according
to the terms and conditions of the services, liable to pay this sum and after
the payment of this sum, he would be relieved on the date desired by him.
(The complete facts and the decision rendered in this judgment is vast and
not the subject of this discussion, hence I’m not going further into it).

If you need a legal opinion regarding your or your client’s
employment contract, you can consult me through e-mail
(www.lawyerssocietyofficial@gmail.com) or through Whatsapp
(+91 9840718196).

mailto:(www.lawyerssocietymagazine@gmail.com)
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A writ petition is filed under Article 32 or 226 of the Indian
Constitution against statutory authorities to enforce the
fundamental rights of an individual. It goes without saying
that a writ petition is not maintainable against private
individuals/bodies to enforce rights arising out of contracts
/disputes between such individuals/bodies.

Where questions of facts are involved in a civil dispute, the
extraordinary jurisdiction that is the writ jurisdiction is not exercised
to grant any relief. More so, where the dispute is between private
individuals, the petition itself would not be maintainable. In

17, the Hon’ble Supreme Court set
aside an order of the Kerala High Court wherein it had granted an
order in a writ petition where the dispute was between private
individuals with regard to the possession of a flat. The Hon’ble SC
observed,

“10. In our considered opinion, the writ petition filed by the respondent No. 1
under Article 226/227 of the Constitution of India against the appellant
before the High Court for grant of relief of restoration of the possession of the
flat in question was not maintainable and the same ought to have been
dismissed in limine as being not maintainable. In other words, the High
Court ought to have declined to entertain the writ petition in exercise of extra
ordinary jurisdiction under Article 226/227 of Constitution for grant of
reliefs claimed therein.” (Emphasis supplied)

17 (2019) 2 SCC 329.
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It was said that the material
considerations involved in the
petition were purely questions of
fact that could be answered only
by the Civil Court in a properly
constituted civil suit, and not a
writ petition filed under Article
226. It was further observed that a
writ would not be maintainable
unless there was any allegation of
violation of a statutory duty by a
statutory authority. Relying on it’s
earlier decision in

18 and
19,

it said that a regular suit is the
appropriate remedy for settlement
of disputes relating to property
rights between private persons and
that constitutional jurisdiction
shall not be used for deciding
disputes, for which remedies,
under the general law, civil or
criminal, are available, since it is
not intended to replace the
ordinary remedies by way of a suit
or application available to a litigant.

Such decision in has
been followed by the J&K High
Court in

20

21, the Calcutta High Court in

18 (1992) 4 SCC 61.
19 (2003) 6 SCC 230.
20 2018 SCC OnLine J&K 979.
21 2019 SCC OnLine J&K 479.

22, the Delhi High Court in

23, the Madras High
Court in

24

25 and
26, the Gujrat High Court in

27, the Jharkhand High
Court in

28, the Kerala
High Court in

29, the Allahabad
High Court in

30. In all these
cases, the High Courts have ruled
against the petitioners/appellants
since they could approach another
appropriate forum in such civil
disputes, and a writ is not
maintainable to decide dispute
between private individuals.

22 2020 SCC OnLine Cal 517.
23 2020 SCC OnLine Del 2491.
24 2022 SCC OnLine Mad 8081.
25 2023 SCC OnLine Mad 2484.
26 2023 SCC OnLine Mad 4449.
27 2019 SCC OnLine Guj 2138.
28 2020 SCC OnLine Jhar 1439.
29 2022 SCC OnLine Ker 4498.
30 2022 SCC OnLine All 720.
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The Hon’ble Supreme Court
in the case of

31 referred to
Eugene Wambaugh’s (a
Harvard Law School
professor) “The Study of
Cases” published in the year
1892, in order to determine
the ratio decidendi of a cited
case. Professor Wambaugh
had come up with what is
called the “inversion test”
that can be used to identify
the ratio decidendi in any
judgment. The following are
the words of Professor
Wambaugh quoted by the
Hon’ble SC in

:-

“…..In order to make the test, let him
first frame carefully the supposed
proposition of law. Let him then
insert in the proposition a word
reversing its meaning. Let him then

31 (2018) 6 SCC 21.

inquire whether, if the court had
conceived this new proposition to be
good, and had it in mind, the
decision could have been the same. If
the answer be affirmative, then,
however excellent the original
proposition may be, the case is not a
precedent for that proposition, but if
the answer be negative the case is a
precedent for the original proposition
and possibly for other propositions
also….”

A bare reading of Mr.
Wambaugh’s words seem to
mean that a proposition of
law discussed in a judgment
will be the ratio decidendi of
such judgment, when a word
is inserted to reverse the
meaning of it, and by
changing the meaning of it,
the decision rendered by the
Court will have changed,
considering the change in
meaning as mentioned above.

The Hon’ble Supreme Court
applied this principle taking it
to mean that
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This principle, as applied by the Hon’ble SC, has subsequently
been followed in

32

33 34

35

36

37

38 39

40

41

-x-x-

32 (2019) 20 SCC 119.
33 2023 SCC OnLine SC 586.
34 2018 SCC OnLine Mad 3233.
35 2019 SCC OnLine Bom 629.
36 2020 SCC OnLine Bom 168.
37 2021 SCC OnLine Del 5402.
38 2022 SCC OnLine Megh 420.
39 2023 SCC OnLine Bom 274.
402023 SCC OnLine Bom 1991.
41 2023 SCC OnLine Del 1608.

https://indiankanoon.org/doc/373687/
https://indiankanoon.org/doc/373687/
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Section 143A of the Negotiable Instruments Act, 1881 (hereinafter
“Act”), was inserted by Act 20 of 2018, dated 02.08.2018 (w.e.f.
01.09.2018). This section provides the Court trying check-bounce
offence with the power to direct the accused to pay an interim
compensation to the complainant. As per this provision, in a
summary trial or a summons case, the Court may order such interim
compensation at the stage after the accused pleads not guilty to the
accusation made in the complaint, and in any other case, upon
framing of charge. Such compensation could be upto 20% of the
cheque amount. The provision being relatively new, it is yet to be
settled by the Hon’ble Supreme Court as far as the question of
whether such compensation is mandatory or not, is concerned.

Photo credits: The New Indian Express

The earliest decision pertaining S. 143A of the Act can be seen in
42, where the

Bombay High Court observed that Section 143A “leaves discretion to
the trial Court to pass such order of interim compensation and if
such interim direction is given, the ceiling limit under section sub-
section (2) of 20% of the cheque amount is prescribed.”

42 2019 SCC OnLine Bom 436.
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On the contrary, the Kerala High
Court, in the case of

43 had made an
observation that the provision is
mandatory, since at the time of
an accused pleading not guilty or
at the time of framing of charge,
as the case may be, the allegation
cannot be identified as
“scrupulous or unscrupulous”.
Using such logic, a single Judge
of the Court made a conclusion
that although sub-section (1) of
Section 143A uses the word
“may”, the same shall be
interpreted as “shall”, and an
interim compensation must be
imposed on all accused persons
irrespective of the amount
involved in the complaint.

In July 2019, the Madras High
Court in

44, held that the
legislature has intentionally
avoided using the word “shall”,
and made an observation that
requiring an accused to
mandatorily deposit such
amount will directly affect his
fundamental right to defend
himself in a criminal case. It was
said that the discretion when

43 2019 SCC OnLine Ker 3437.
44 2019 SCC OnLine Mad 38991.

exercised, must be supported by
reasons, failing which the
exercise of such discretion will
become arbitrary. The Learned
Judge also laid down illustrative
circumstances where the trial
Court may order such interim
compensation, “whenever the
trial Court exercises its
jurisdiction under Section 143A(1)
of the Act, it shall record reasons
as to why it directs the accused
person (drawer of the cheque) to
pay the interim compensation to
the complainant. The reasons may
be varied. For instance, the
accused person would have
absconded for a longtime and
thereby would have protracted the
proceedings or the accused person
would have intentionally evaded
service for a long time and only
after repeated attempts, appears
before the Court, or the
enforceable debt or liability in a
case, is borne out by
overwhelming materials which the
accused person could not on the
face of it deny or where the
accused person accepts the debt or
liability partly or where the
accused person does not cross
examine the witnesses and keeps
on dragging with the proceedings
by filing one petition after
another or the accused person
absconds and by virtue of a non-
bailable warrant he is secured and
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brought before the Court after a
long time or he files a recall non-
bailable warrant petition after a
long time and the Court while
considering his petition for
recalling the non-bailable warrant
can invoke Section 143A(1) of the
Act. This list is not exhaustive and
it is more illustrative as to the
various circumstances under
which the trial Court will be
justified in exercising its
jurisdiction under Section 143A(1)
of the Act, by directing the
accused person to pay the interim
compensation of 20% to the
complainant.” (Emphasis supplied)

These factors were also
mentioned by another Learned
Judge of the Madras High Court
in the case of

45, where it
eventually set aside an order of
the trial Court that granted an
interim compensation, since the
reasons stated in such order were
not proper, and the Court had
exercised it’s discretionary power
suo-moto, in the absence of any
application by the complainant.

The Chattisgarh High Court in
46,

45 2021 SCC OnLine Mad 12532.
46 2021 SCC OnLine Chh 1761.

considered the plight of the
complainants who is “already
suffering double-edged sword of
loss of receivables by dishonor
of the cheque and the
subsequent legal costs in
pursuing claim and offence”.
Relying on the purpose behind
the provision, the Court
concluded that the provision is
mandatory in nature. Again
taking a contrary view, the
Karnataka High Court in

47, found Section
143A to be directory/
discretionary. However, there
was no observance made in both

and
to any earlier decisions

on this issue.

Subsequently, the Delhi High
Court in

48,
overruled an order of the trial
Court that held Section 143A to
be mandatory. The trial Court
had been faced with the
complainant relying on the
decision of the Chattisgarh High
Court in ,

47 Kalaburagi Bench, Crl. Petition No.
201213/ 2020.
48 2021 SCC OnLine Del 5425.
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and the respondents relying on
and

. After
considering the arguments on
both sides, the trial Court had
concluded that “a bare perusal of
Section 143-A of the NI Act
reveals that, at the stage of
awarding interim compensation,
the Court is not required to
consider the strength of defence of
the accused and the same is
immaterial at this stage. Although,
the arguments led on behalf of the
accused may seem attractive at the
first blush, the same cannot be
gone into by the Court, at this
stage, as it would amount to a
mini trial”. The trial Court
observed that there were no
authoritative judgments on this
issue pronounced by the Hon’ble
Supreme Court or the Delhi
High Court (to which it was
subordinate), and even if the
provision is held to be directory,
it was inclined towards using
such discretion against the
accused in such case. The Delhi
High Court overruled this by
stating the provision is only
directory.

The Jammu & Kashmir High
Court too took the view49 that
the provision is only directory. It
made similar observations to
those made in

by the
Madras High Court, and said,
“….Some of the reasons for
granting interim compensation
may be that the accused absconds
and avoids to appear before the
Court despite service or there is
overwhelming material on record
to show that the accused is liable
to pay an enforceable debt or that
the accused is guilty of protracting
the proceedings by avoiding to
cross-examine the witnesses or
producing his evidence. There can
be so many other reasons for a
Magistrate to grant interim
compensation in favour of the
complainant but these reasons
have to be recorded in the order
so that the validity of the order is
tested by the superior court if and
when such an order is challenged.”
(Emphasis supplied)

A comprehensive analysis of the
aforesaid cases and several other
precedents, was made by the
Bombay High Court in the case
of

49 Nazir Ahmad Chopan v. Abdul Rehman
Chopan, 2022 SCC OnLine J&K 986.
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50,
where the Court, after
considering a series of case laws
that called the provision
mandatory, and those that called
it directory, made an
independent analysis before
concluding that the provision
does not create right that the
complainant is entitled to
enforce. The Court also laid out
that such compensation may be
granted after considering factors
such as:- (a) whether the
requirements of Section 138 of
the N.I. Act, were fulfilled, (b)
whether the pleadings disclose the
drawing of the presumption, (c)
whether the proceedings were
within limitation, and (d) whether
prima facie a legal debt or liability
was disclosed from the complaint
or the notice of demand preceding
it.

Despite these decisions rendered
after , the Kerala
High Court still continues to
follow the interpretation of
Section 143A as laid down in

. Recently, in the
case of

51, it reiterated
such interpretation with

50 2022 SCC OnLine Bom 8577.
51 CDJ 2023 Ker HC 1303.

acceptance, although it overruled
an order of the trial Court since
it’s order lacked reasons for
awarding 20% cheque amount as
interim compensation. The
Court, despite being aware of the
law proposed in ,

, still sided
with the view of it’s co-ordinate
bench in .

Although it is upto the High
Courts concerned to rely on the
earlier decisions made by a co-
ordinate or larger bench of the
same High Court, it does not
stop such High Courts from
taking a contrary view, after
being informed of such decisions
of various other High Courts
that were made subsequent to
the decision made in your own.
We shall have to wait to see
whether there will soon be a
ruling from the Hon’ble
Supreme Court that will settle
the issue, and if it does decide
the provision is directory, it may
well establish factors to be borne
in mind by the trial Judge, before
exercising his discretion.



Research services will include interpreting
provisions involved in your cases, finding case
laws and providing a framework/ detailed
arguments for your cases. Drafting services will
include drafting of contracts, petitions,
complaints, etc.,

E-mail - lawyerssocietyofficial@gmail.com

mukundvk@ymail.com

Whatsapp - +91 9840718196

mailto:lawyerssocietymagazine@gmail.com
mailto:mukundvk@ymail.com


Lawyers’ Society Digital Law Magazine

Collecting rent after the lease
period is over (or in legal
terminology, determined), or
otherwise assenting to the
lessee or under-lessee to
continue having possession
of such property, is seen as
implicitly the lease
itself.

This is covered by Section
116 of the Transfer of
Property Act, 1882, which
reads:

“ If
a lessee or under-lessee of property
remains in possession thereof after
the determination of the lease
granted to the lessee, and the lessor or
his legal representative accepts rent
from the lessee or under-lessee, or
otherwise assents to his continuing in
possession, the lease is, in the absence
of an agreement to the contrary,
renewed from year to year, or from
month to month, according to the
purpose for which the property is
leased, as specified in section 106.”

As can be seen from this
provision, the renewal
happens only when there is
no “agreement to the
contrary”.

In
52, the Hon’ble

Supreme Court upheld the
decisions of the Courts below
stating that mere acceptance of rent
for the subsequent months in which
the lessee continued to occupy the
lease premises cannot be said to be a
conduct signifying “assent” to the
continuance of the lease even after
expiry of the lease period. It was so
because the lease agreement itself

52 (2005) 5 SCC 543.
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had two clauses stating the manner in which the lease the lease had to
be renewed. The Court held that such clauses in the lease agreement
fell within the requirement of an
provided under S. 116 of the Act. Paragraphs 18 and 19 of it’s
judgment are extracted down below:-

“18. We fully agree with the High Court and the first appellate
court below that on expiry of period of lease, mere acceptance of
rent for the subsequent months in which the lessee continued to
occupy the lease premises cannot be said to be a conduct signifying
'assent' to the continuance of the lessee even after expiry of lease
period. To the legal notice seeking renewal of lease, the lessor gave
no reply. The agreement of renewal contained in clause (7) read
with clause (9) required fulfillment of two conditions; first the
exercise of option of renewal by the lessee before the expiry of
original period of lease and second, fixation of terms and conditions
afor the renewed period of lease by mutual consent and in absence
thereof through the mediation of local Mukhia or Panchas of the
village. The aforesaid renewal clauses (7) & (9) in the agreement of
lease clearly fell within the expression 'agreement to the contrary'
used in Section 116 of the Transfer of Property Act Under the
aforesaid clauses option to seek renewal was to be exercised before
expiry of the lease and on specific clauses (7) & (9) for seeking
renewal there could be no implied renewal by 'holding over' on
mere acceptance of the rent offered by the lessee.

19. In the instant case, option of renewal was exercised not in
accordance with the terms of renewal clause that is before the expiry
of lease. It was exercised after expiry of lease and the lessee
continued to remain in use and occupation of the leased premises.
The rent offered was accepted by the lessor for the period the lessee
overstayed on the leased premises. The lessee, in the above
circumstances, could not claim that he was 'holding over' as a lessee
within the meaning of Section 116 of the Transfer of Property Act.”
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On the other hand, in the
case of

53, the
Bombay High Court had an
occasion to deal with a lease
deed which had a clause
stating, “If I am allowed to
remain on the land as a tenant,
I would execute a new rent note
but that will solely depend upon
the sweet will of the plaintiff No.
1 and if there is no new
agreement about the lease, we
would dispose of the structure
constructed by us through you
if the price is agreed upon and if
I desire to vacate the suit land I
would give you two months'
notice. Otherwise, I would be
liable for damages.”

In that case, the Court observed
that since there were no terms in
the lease agreement in respect of
the renewal, that it only required
the execution of a new rent note
by the tenant, the same was only
procedural, and because the
landlord had accepted rent, his
conduct showed that the lease
was renewed. Paragraphs 21 and
22 of the said judgment are

53 1987 SCC OnLine Bom 39.

extracted here:

“21. In appreciating the above
submission made on behalf of the
plaintiff No. 1, it may be seen that
the expression
“an agreement to the contrary” used
in Section 116 of the T.P. Act would
mean in its proper context

The recitals in the lease-deed,
Ex. 22, do not stipulate any terms
about the renewed lease including its
duration. The only thing which is
indicated in the above recitals is that
the defendant No. 1 would execute a
new rent note. Therefore, in the
absence of any terms being indicated
by any express agreement the renewal
of lease would be from year to year or
from month to month according to
the period for which the property is
leased as provided in Section 106 of
the T.P. Act.

22.However, even assuming that the
expression,
“an agreement to the contrary” used
in Section 116 of the T.P. Act were
to mean that an agreement
stipulating express prohibition for the
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renewal of the lease, no such
prohibition can be spelt out from the
lease-deed, Ex. 22 the instant case.
On the contrary, the above recitals in
the lease deed show that the lease
can be renewed by the plaintiff No.
1. It is true that it also provides that
a new rent note should be executed.
However, in my view, the above
provision is merely procedural and if
in fact the conduct of the parties
shows that the lease is renewed or a
new lease is created, then only
because no document is executed, it
would not mean that no new lease is
created between the parties. The
conduct of the plaintiff No. 1 in
allowing the defendants to remain on
the land and in accepting the rent
from the defendant No. 1 would
show that the lease is created by him
in his favour by holding over as
provided in Section 116 of the T.P.
Act. As already pointed out the
correspondence between the plaintiff
No. 1 and the defendant No. 1,
exhibits 51 to 55, would show that
the plaintiff No. 1 had consented to
the lease of the defendant No. 1
after the expiry of the initial lease as
from time to time he has claimed
from him enhanced rent. Therefore,
merely because a new rent note is not
executed it would not mean that
there is no lease created between the
parties in the instant case. At any

rate, the above recitals in the lease
deed do not militate against the
creation of lease by holding over. The
above contention on behalf of the
plaintiff No. 1, therefore, deserves to
be rejected.” (Emphasis Supplied)

When we read the said clause
in the lease deed, it is
obvious that since tenant was
subsequently allowed to
remain on the property by
the landlord, who also
collected rent, the inference
that can be drawn is that the
landlord had consented to
the renewal of the lease, with
only the new rent note yet to
be executed.

In
54, a suit was filed

after 2 notices were served to
quit, but while the suit was
pending, the tenant had offered
rent, which the landlord had
accepted. The Hon’ble SC
considered the law established
in ,
and also took note of the fact
that the landlord was still
prosecuting the tenant while

54 (2006) 4 SCC 205.
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accepting the rents paid from time to time, before concluding that
hence mere acceptance of rent did not mean that he had waived the
notice to quit and treated the lease as subsisting. It was observed
that, “To avoid any controversy, in the event of termination of lease the
practice followed by courts is to permit the landlord to receive each month by
way of compensation for the use and occupation of the premises, an amount
equal to the monthly rent payable by the tenant. It cannot, therefore, be said
that mere acceptance of rent amounts to waiver of notice to quit

. In the instant case, we find no other fact or circumstance to
support the plea of waiver. On the contrary the filing of and prosecution of the
eviction proceeding by the landlord suggests otherwise.” (Emphasis supplied)

In another interesting case55, the Calcutta High Court was
approached by a tenant claiming his lease was renewed
because the landlord had accepted rent for the month that
came immediately after the lease period had ended. The
landlord pleaded that he had accepted the rent under
misconception as he was mislead by the date of execution of the deed
of lease, and the moment he noticed such mistake, he immediately
returned the rent to the lessee by money order. The Court observed,

“16. The basis of section 116 of the Transfer of Property Act is a
bilateral contract between the erstwhile lessor and erstwhile lessee.
Therefore, to create a new tenancy, there must be a bilateral act.
There must be an offer of accepting a renewed or fresh demise and
there must be a definite assent expressed by the lessor. Mere
acceptance of an amount equivalent to rent by the erstwhile lessor
cannot be regarded as evidence of new tenancy. The expression
“holding over” means that relationship of landlord and tenant was
allowed to continue with the consent of both the parties. It is for

55 Shila Roy Choudhury v. Nimai Charan Rakshit, Division Bench, 2006 SCC OnLine Cal
365.
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the lessee to prove the overt acts by which the relationship was
allowed to continue.”

-x-x-
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While it is the fundamental right of an accused person to be
enlarged on bail once after his right to statutory/ mandatory
bail accrues, the investigating agencies on the other hand have
had their own technique to ensure continued custody of such
accused persons. This technique is to file a chargesheet on or
before the 60th or 90th remand day, as the case may be. Such
filing of a chargesheet right before or on the last day of
remand before which the right to statutory bail accrues to an
accused, ensures the accused person is not let out on statutory
bail by the Courts.

Recently, the Hon’ble Supreme Court, in the case of
56, had allowed a Writ Petition

filed by an accused person against whom a supplementary
chargesheet had been filed by the CBI, observing that such
chargesheet had been filed with a view to scuttle his right to

56 2023 SCC OnLine SC 502.
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default bail. The petitioner’s husband had been arrayed as an
accused only during further investigation made by the CBI. In
this case, the counsel for the petitioner had argued that

in the
supplementary report that the investigation was still on-going.

However, there are cases where the investigating officer does
not admit in writing or in open court that the investigation
was still on-going. For instance, in 57,
the Hon’ble Delhi High Court had an occasion to deal with a
similar case, i.e., statutory bail in light of an “incomplete
chargesheet”. In that case, the Sessions Judge had already
ruled against the investigating agency, and the Delhi HC
upheld such order stating, “Merely, filing of the chargesheet,
whether incomplete or piecemeal cannot defeat the basic purpose of
Section 167 (2) Cr. P.C. The Court at this stage, also cannot be
expected to minutely appreciate the evidence, so as to ascertain
whether the same is ‘sufficient evidence or not’”.

In this case, there was no such admission made by the
investigating officer, but

This was done in order to establish that the
investigation was still at an early stage, considering the offence
alleged was high in magnitude and a major part of the fraud
was yet to be investigated, as the Court observed in it’s
concluding paragraphs.

57 2023 SCC OnLine Del 3283.
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In these cases, it was either admitted by the investigating
agency/officer that the investigation was still on-going, or it
was evident from the available material that despite being
given a certain remand period, the investigation had evidently
not progressed from the contents of the FIR, and that even
the averments made in the remand applications were not
satisfied completely.

 Next up,

The answer is . However, it must be seen that this ground
cannot be taken in cases where the investigating officer is
conducting a further investigation58 based on material not
available to him at the time of filing the chargesheet.

Supposing a situation where there are X number of accused
persons, the officer cannot submit a report against certain
accused and reserve the report against the rest. He may submit
a negative report in respect of such other accused, but he
cannot reserve the report, stating the investigation is still on-
going in respect of such other accused. This was dealt with by
the Hon’ble Madhya Pradesh High Court in the case of

59.

58 Further investigation is one that is made after a chargesheet is filed. It comes under
Section 173(8) of the Code. Such further investigation may result in a suppmentary report
being submitted by the investigating agency.
59 2016 SCC OnLine MP 12113.
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In 60, the Hon’ble Delhi High Court
made an observation that where the chargesheet is filed only in
respect of certain offences in the FIR, leaving the rest as still pending,
such chargesheet is “incomplete” and cannot defeat the accused
person’s right to default bail. Although the report was filed in respect
of certain offences well within the 60 day remand period, the Court
held in favor of the accused, granting him bail. The decision of the
Court was upheld by the Hon’ble Supreme Court in

, vide it’s order of dismissal dated 13.02.2022.

was referred by the Hon’ble Delhi High Court
subsequently in 61 wherein the
chargesheet was complete insofar as the allegations/offences in the
FIR were concerned, but an investigation was still pending with
regard to an offence subsequently uncovered during the course of
the initial investigation. The Court held that since the investigation
was completed in respect of those offences in the FIR, the
chargesheet cannot be said to be “incomplete”, and a
supplementary report could be filed with respect to the offence
uncovered during such investigation.

 However, there may be cases where such comparisons may be
harder to draw (in the form of tabular columns), the investigating
officers assert that the investigation is well and over, the report is
complete as far as the existing accused are concerned, and also in
respect of the offences named/ made out from the FIR. In such
scenarios,

60 2022 SCC OnLine Del 3124.
61 2023 SCC OnLine Del 2073.
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(a) the names of the parties;

(b) the nature of the information;

(c) the names of the persons who appear to be acquainted with
the circumstances of the case;

(d) whether any offence appears to have been committed and, if
so, by whom;

(e) whether the accused has been arrested;

(f) whether he has been released on his bond and, if so, whether
with or without sureties;

(g) whether he has been forwarded in custody under section 170;

(h) whether the report of medical examination of the woman has
been attached where investigation relates to an offence under
sections 376, 376A, 376AB, 376B, 376C, 376D, 376DA, 376DB
or section 376E of the Indian Penal Code (45 of 1860).

(a) all documents or relevant extracts thereof on which the
prosecution proposes to rely other than those already sent to the
Magistrate during investigation;

(b) the statements recorded under section 161 of all the persons
whom the prosecution proposes to examine as its witnesses.
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The earlier view can be seen in
cases such as

62,
63, and

64 where it has
been said that a chargesheet not
accompanied with those
documents required under sub-
section (5) of Section 173, are
incomplete/defective
chargesheets, and as such they
cannot defeat the right of an
accused to be released on default
bail.

by the Hon’ble Supreme
Court in 65 and

66.
According to the dictum laid
down in both these cases, the
word “shall” used in Section
173(5) of the Code is only
directory and not mandatory,
and the filing of a chargesheet

62 1994 Crl.L.J. 257.
63 2004 (2) LW (Crl) 545.
64 2006 (2) MWN (Crl) 414.
65 3- Judges Bench, (2002) 5 SCC 82.
66 Division Bench, (2015) 3 SCC 417.

fulfilling the particulars of
Section 173(2) of the Code,
amounts to filing of a complete
chargesheet. Therefore, the
absence of documents required
u/s 173(5), does not by itself
make a chargesheet “incomplete”.
This was further reiterated by the
Hon’ble Bombay High Court in
the case of

67, where it relied on
and

to
conclude that not filing
documents and statements of
witnesses along with the
chargesheet does not make it
incomplete, as long as the
necessary information required
to be provided u/s 173(2) of the
Code has been complied with,
and the ingredients of the
offence alleged is present in it.

67 2020 SCC OnLine Bom 11655.
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Be it as it may, the Hon’ble Supreme Court, in
68 is now considering

the question of whether such ground can be taken by the
accused persons claiming statutory/ mandatory bail, and has
directed all Courts below to not grant such bail on such a
ground. This is also an appeal made against one such order of
the Hon’ble Delhi HC, where it has granted default bail on
the ground of the chargesheet being incomplete. The Delhi
HC had placed reliance on the judgment in

, and vide daily order dt. 01.05.2023, the Hon’ble SC
has recalled such decision made in ,
placing the matter before a Bench comprising of 3 Judges, in
addition to observing that, “In the meantime, in the event that any
other applications have been filed before any other Court on the basis of the
judgment of which recall is sought, they shall be presently deferred beyond 4
May 2023.” Such deferrence has been extended in subsequent
daily orders, and a clarification was made vide daily order dt.
12.05.2023, wherein it has been stated that, “In continuation of
the interim order of this Court dated 1 May 2023, we clarify that
the order shall not preclude any trial court or, as the case may be,
High Court from considering an application for the grant of default
bail under Section 167 of the Code of Criminal Procedure 1973
independent of and without relying on the judgment dated 26 April
2023 in Writ Petition (Criminal) No 60 of 2023.”

At present, the Hon’ble Supreme Court is hearing a batch of
cases, primarily considering the question whether a
chargesheet can be termed “incomplete” for the purpose of

68 Special Leave to Appeal (Crl). No. 5724/ 2023.
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granting statutory/ mandatory bail u/s 167(2) of the Cr.P.C.

In such background, we may ourselves draw some conclusions and
await the decision of the Hon’ble SC in the said case.

must obviously be that both the accused persons
and the investigating agencies may exploit the decision of the SC, if it
were not detailed enough to exclude such misuse. For instance, if the
Hon’ble SC were to just discuss these precedents, and conclude that
default bail may be granted in such cases, and leaves it there without
giving a proper framework which would aid the Courts in deciding
whether a chargesheet is complete or not, it would still end up giving
rise to unnecessary litigation, and a lot of mischief, both on part of
the accused persons, and on part of the investigating agencies.

1) A chargesheet is complete if the information required under
Section 173(2) of the Code is provided in the report forwarded to the
Court empowered to take cognizance.

2) A chargesheet is complete if the offences “made out” from the
allegations in the FIR are all investigated completely. The term “made
out” necessarily rules out those offences (penal provisions) the
investigating officer may have missed to add in the FIR, or those
offences (penal provisions) he added, but are not made out from the
allegations in the FIR. This in essence means that the chargesheet is
complete when the allegations (information provided u/s 154 CrPC)
are investigation as such.

3) There maybe cases where no accused is named by the
informant/de-facto complainant, or even in suo-moto cases. Such
being the case, the investigation is complete if
(whether named or not in the FIR) involved in committing the
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offences so “made out” from the FIR, have been arrayed as accused
persons, and the investigation against each of them is completed.

This means that where an offence not “made out” from the
allegations per se is uncovered subsequently, the investigation with
regard to such offence(s) and any accused (whether or not they are
accused of the offences “made out” from the FIR) who is alleged to
have committed such offence uncovered subsequently, will not be an
issue while determining whether the chargesheet submitted in respect
of the offences “made out” from the FIR (and the accused involved in
them) is “complete” or “incomplete”.

The investigation in respect of such offences uncovered during the
course of the investigation, can be completed subsequently, and a
supplementary report may be filed in such regard.

Say, A alleges B has committed a theft of Rs. 20,000/- from A’s home,
and a FIR is registered in respect of such allegation. During the course
of the investigation, it is uncovered that B has also committed theft of
an expensive watch at the same time of committing the theft of Rs.
20,000/-. But such offence not being a part of the allegations in the
FIR, the details of such watch, and whether the accused sold it to
somebody else, etc., need not form a part of the chargesheet for it to
be “complete”. The chargesheet needs to be complete only insofar as
the theft of Rs. 20,000/- is concerned. Where B had claimed he had
handed over such amount to a third party C to be kept in a locker,
the chargesheet is complete only when the investigation into such
claim is complete, and if found to be true, then in such case - the case
against C has to be completed too. The investigation in respect of the
stolen watch may be completed even subsequently and a
supplementary report may be submitted for the same.
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Section 4(1) of the Probation of Offenders Act, 1958, provides:-

“
(1) When any person is found guilty of having

committed an offence
and the court by which the person is found guilty is of

opinion that, having regard to the circumstances of the case
including the nature of the offence and the character of the
offender, it is expedient to release him on probation of good
conduct, then, notwithstanding anything contained in any other
law for the time being in force, the court may, instead of sentencing
him at once to any punishment direct that he be released on his
entering into a bond, with or without sureties, to appear and receive
sentence when called upon during such period, not exceeding three
years, as the court may direct, and in the meantime to keep the
peace and be of good behaviour:

Provided that the court shall not direct such release of an offender
unless it is satisfied that the offender or his surety, if any, has a fixed
place of abode or regular occupation in the place over which the
court exercises jurisdiction or in which the offender is likely to live
during the period for which he enters into the bond.” (Emphasis
supplied)
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As per the Delhi High Court’s
observations in 69,
if the minimum punishment for
any offence is left to the
discretion of the trial Court,
then irrespective of the fact that
such offence may have a
maximum punishment of life or
death, such offence is covered by
Section 4 of the Act.

In paragraph 13 of it’s verdict,
the Court had held, “What
would control and affect the
applicability of the Probation of
Offenders Act, 1961 would not
be the maximum sentence
prescribed for the offence, but
whether the Court has a
discretion to award a lesser
sentence than the maximum,
without there being any caveat
with respect to the minimum
sentence which has to be
awarded for the offence. Since
the Penal Code does not bar the
exercise of judicial discretion in
the matter of award of sentence
for the offence under Section
394 IPC, Probation of
Offenders Act, 1961 would be
applicable”.

69 2017 SCC OnLine Del 8328.

The Court relied on the Hon’ble
Supreme Court’s verdict in

70 wherein the word
“expedient” in Section 4 of the
Act had been interpreted to draw
a conclusion that Section 4 can be
resorted to when the court considers
the circumstances of the case,
particularly the nature of the offence,
and the court forms its opinion that
it is suitable and appropriate for
accomplishing a specified object that
the offender can be released on
probation of good conduct.

Taking this aspect it was
concluded by the Delhi HC in
paragraphs 14 and 15 as follows:-

“14. Any Court while exercising
jurisdiction under Sections 4 &
6 of the Probation of Offenders
Act, 1958 has to keep in view
the nature of the offence and
the conditions incorporated
under the Act. It is only if the
Court forms an opinion that it
is expedient to release the
convict on probation for good
conduct, regard being had to
the circumstances of the case,
then only the benefit could be
extended. The nature of offence

70 (1975) 1 SCC 138.
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is definitely one of the
circumstances. The Court has
the discretion to decide when
and how it should form such an
opinion..

15. Thus, merely because the
maximum sentence of life could
have been awarded under
Section 394 of the Penal Code,

1860, it would be no ground for
not granting the benefit of
Probation of Offenders Act to
the respondent. The Court has
a discretion in matters of
sentencing and the sentencing
process would hinge on the
nature and circumstances of the
case”.

Conversely, the Hon’ble SC itself held in
71 that where an offence is punishable with life

imprisonment (or death), there is no dispute that Section 360 of the
Cr.P.C., 1973, or Section 4 of the Act are both inapplicable. In

, such observation did not arise from a any
analysis of precedents as such.

71 (2021) 14 SCC 757.
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There may be offences
punishable with imprisonment
for life, or with imprisonment
which may extend to a number
of years, or fine.

For instance, the offence of
sedition u/s 124A of the Penal
Code, 1872, is punishable with
imprisonment for life, to which
fine may be added, or with
imprisonment which may extend
to 3 years, to which fine may be
added, or with fine.

Now, as per the interpretation
given by the Hon’ble SC in

, Section
4 of the Act cannot be applied
for a conviction for offence u/s
124A of the IPC, since it is
punishable with imprisonment
for life (maximum).

Let us now take another case - an
offence u/s 326B of the IPC
(voluntarily throwing or
attempting to throw acid) is
punishable with minimum 5
years imprisonment and a
maximum of 7 years
imprisonment, along with fine.
As per ,
Section 4 of the Act can be
invoked to an offender convicted
u/s 326B of the IPC.

That is, as per
, although a minimum

punishment for an offence u/s
124A is or imprisonment
upto 3 years, Section 4 of the Act
cannot be made applicable to it
because the maximum
punishment is imprisonment for
life, and although the minimum
punishment for offence u/s
326B is imprisonment for

, Section 4 of the Act can be
invoked since the maximum is
neither imprisonment for life or
death.

Therefore it can be seen that the right and rational interpretation of
Section 4 of the Act would be the one given by the Delhi HC in

, which is:



Lawyers’ Society Digital Law Magazine

-x-x-
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When X meets with an accident, and dies, or is permanently disabled,
he need not plead that the driver of the offending vehicle was rash or
negligent. Such owner of the offending vehicle or it’s insurer will be
liable to compensate X. This is called “no fault liability”, and is
covered by
(hereinafter “Act”).

When Y borrows X’s vehicle and meets with an accident, can Y claim
compensation under Section 163A?

Firstly, to claim “no fault liability”, the claimant has to be a third party
to the accident.

Secondly, when Y borrows X’s vehicle, he becomes the “owner” for the
purposes of the Act. Since he is the owner, he cannot make a claim
u/s 163A against the actual owner or insurer of the vehicle he has
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borrowed. (Exception is when the person is employed under the
actual owner, in which case he would be a third party, and a claim u/s
163A will be maintainable as against the actual owner or the insurer
of such borrowed vehicle).

, a borrower can make a claim u/s 163A against the
owner or the insurer of the offending vehicle, if any.

To explain this concept simply, we needn’t go any further than peruse
the judgment of the Hon’ble Supreme Court in

72 where the claimant was a
borrower, and the respondents were the actual owner and insurer of
such borrowed vehicle. The Tribunal had ruled in favour of the
claimant, whereas the High Court had set aside such order. In the
appeal before the Hon’ble SC, it was observed,

“An identical question came to be considered by this Court in the case of
Ningamma (supra). In that case, the deceased was driving a motorcycle which was
borrowed from its real owner and met with an accident by dashing against a
bullock cart i.e. without involving any other vehicle. The claim petition was filed
under Section 163A of the Act by the legal representatives of the deceased against
the real owner of the motorcycle which was being driven by the deceased. To that,
this Court has observed and held that since the deceased has stepped into the shoes
of the owner of the vehicle, Section 163A of the Act cannot apply wherein the
owner of the vehicle himself is involved. Consequently, it was held that the legal
representatives of the deceased could not have claimed the compensation
under Section 163A of the Act. Therefore, as such, in the present case, the
claimants could have even claimed the compensation and/or filed the
claim petition under Section 163A of the Act against the driver, owner
and insurance company of the offending vehicle i.e. motorcycle bearing
registration No. RJ 29 2M 9223, being a third party with respect to the
offending vehicle. However, no claim under Section 163A was filed against the
driver, owner and/or insurance company of the motorcycle bearing registration No.
RJ 29 2M 9223. It is an admitted position that the claim under Section
163A of the Act was only against the owner and the insurance company

72 (2020) 2 SCC 550.

https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
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of the motorcycle bearing registration No. RJ 02 SA 7811 which was
borrowed by the deceased from the opponentowner Bhagwan Sahay.
Therefore, applying the law laid down by this Court in the case of Ningamma
(supra), and as the deceased has stepped into the shoes of the owner of the vehicle
bearing registration No. RJ 02 SA 7811, as rightly held by the High Court, the
claim petition under Section 163A of the Act against the owner and insurance
company of the vehicle bearing registration No. RJ 02 SA 7811 shall not be
maintainable.” (Emphasis supplied)

It can be seen that the Hon’ble SC relied on the case of
73, where there was no offending vehicle,

and the claimant, being a borrower, had made a claim against the actual
owner and the insurer of the borrowed vehicle. In such a scenario in

, it was observed that a claim can under Section 163A
can only be made by a third party, not by a borrower against the actual
owner or insurer of the vehicle so borrowed.

Whereas in , the fact is that there was an offending
vehicle, but the claimant had not added the owner or insurer of such
offending vehicle as parties, and made a claim against them. Given such a
scenario, the Hon’ble SC made a remark that if at all the borrower could
have made a claim, it could’ve and must’ve been made against the actual
owner and/or insurer of the offending vehicle.

This was once again reiterated in a subsequent paragraph, where it
was said that, “In view of the above and for the reasons stated above, in the
present case, as the claim under Section 163A of the Act was made only
against the owner and insurance company of the vehicle which was being
driven by the deceased himself as borrower of the vehicle from the owner of the
vehicle and he would be in the shoes of the owner, the High Court has
rightly observed and held that such a claim was not maintainable
and the claimants ought to have joined and/or ought to have made
the claim under Section 163A of the Act against the driver, owner
and/or the insurance company of the offending vehicle i.e. RJ 29
2M 9223 being a third party to the said vehicle.” (Emphasis supplied)

73 (2009) 13 SCC 710.

https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
https://indiankanoon.org/doc/22871263/
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The decision in has subsequently been followed in
similar case-scenarios in

74,
75, 76,

77. In all these cases, there
was an offending vehicle, but the claim was not made against the
owner or insurer of such offending vehicle.

In , it was observed by the Madras HC that the
owner and insurer of the TVS Suzuki motorcycle (offending vehicle) were not
made as parties to the claim petition, hence, the petition is bad for non-joinder
of necessary parties. Therefore it was said that the claim of compensation
against the appellant is not maintainable as per law.

Whereas in some other cases like
78,

79, 80,

81,
82, 83,

84 there was no
offending vehicle at all.

74 2022 SCC OnLine Bom 13.
75 2020 SCC OnLine Mad 6264.
76 2020 SCC OnLine Kar 4363.
77 2021 SCC OnLine Kar 14956.
78 2020 SCC OnLine Mad 8989.
79 2021 SCC OnLine Mad 8375.
80 2021 SCC OnLine Mad 7758.
81 2022 SCC OnLine Mad 4221.
82 2022 SCC OnLine Mad 4566.
83 2023 SCC OnLine Del 7081.
84 2021 SCC OnLine Ker 5997.
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 That where the owner has paid premium for
, such amount as agreed in the terms of the insurance

contract, may be claimed by even the borrower who has sustained
an accident.

 That no claim can be made against the owner/insurer of the
borrowed vehicle under Section 163A of the Act.

Therefore, we can that if a client or client’s family member
had borrowed a vehicle, and met with an accident resulting in the
client’s permanent disability/the family member’s death, a petition
cannot be filed u/s 163A against the owner or insurer of the
borrowed vehicle, but it can be filed against the owner or insurer of
the offending vehicle, if any. In the absence of any offending vehicle,
you may claim for the personal accident coverage as per the insurance
contract terms of the borrowed vehicle.
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When you (a law student) join any law chamber/ firm, one of the first

areas where your senior looks for you is researching and finding case

laws for some proposition. In some cases, it might be left to you to

think of propositions. In some other cases, the senior might give you a

proposition, but you may still apply your creative juices and come up

with propositions that might interest your senior. But ,

there may be seniors who are very specific, and may not immediately

encourage you coming up with your own propositions, even if they

are well-researched. But, there seniors who will encourage and

even enthusiastically approve your well-researched propositions,

provided you are able to them with a neatly typed/

written version of it, and are able to give citations for the same. When

you back your proposition with these, it might give the senior some

confidence in your ability to individually apply yourself to the cases,

look through the concerned provisions, find case laws, and finally

type out a proper list of points conveying the same.

. When a senior asks for case laws, and gives specific

propositions, you may not always be able to find them. the

senior may not approve whatever you came up with either. , it

does not mean that you are wrong. It only means that the particular

senior is more specific and demands only what he/she is looking for.

With another senior, the scene may turn out differently!
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Finding case laws is a . It requires time and patience, and the

quality of your research will only over time. Some seniors

will give access to journals like the SCC, LiveLaw, Manupatra, etc.,

Whereas most seniors do not have access to these journals, and in

certain cases, even if they did, they may not immediately and willingly

give you access to their account (which is understandable).

In a scenario where you do not have access to these journals (which is

the majority, and so my first area of discussion here), you primarily

rely on websites like indiakanoon, or casemine.

In journals, especially SCC, we find , and pointers as

to the important paragraphs in a given judgment. This gives a slight

advantage and we can use these pointers to directly skip through the

other paragraphs and move to the binding portions of the judgment.

Whereas in indiakanoon, or casemine, there are no such headnotes,

and we will have to find these paragraphs by ourselves.

This may be a simple task in relatively shorter judgments. But in a

judgment that runs more than certain number of pages, you may

wonder how to read through the entire case. The is to

understand the , which could be related to the

, the that are
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the key-words from such proposition, and so on.

For example, when you are looking for a judgment on the proposition

that long cohabitation is proof of marriage, and you have found a

judgment for it, you can use the search option to look for the word

. The word may be repeated multiple times

throughout the judgment, but only a few will come in handy. For

identifying the useful areas, skip through all the others, until you find

the area where the word has been used in a

context that will serve your case.
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Although the judgment may be on of a , the case laws

cited therein may be those of a of the same High

Court or of the . As a result, you will now have

more case laws for your senior.

Now, which portion of this judgment is the ? That

can also be found by using the in most cases:
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As an intern, you may be in situations where you are expected to find

case laws when you are inside a Court-hall, and the case is about to

come up, or is going on! If you develop the of skimming

through judgments using , you may be able to find case

laws even while inside a Court-hall, despite all the nervousness that

may come along with it.

, one other important aspect you should be aware

of is that while skimming through a judgment, you should also be

aware of the in which the are being used.

For this, you must be aware of the ,

and if necessary, the too. The

number of such preceding or succeeding paragraphs to be aware of,

will vary from case to case. For example, an observation may be made

in . You must be aware of the

other points in the said paragraph, and at times, the preceding

paragraph to understand what led to the paragraph itself.

you are aware of the , it may not go well for you.

So it is supposed to be while you try to

find case laws.

Generally, you must be looking for case laws where the of
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such case is connected to your proposition. It is not desired that your

proposition is only coming by as a (in other

words, ) in a judgment. Such passing observations are

usually not binding. They do not have precedential value. They are not the

of such a judgment. Hence, you will have to verify

the judgment’s core issue(s), and finally the conclusion arrived by the

Court in respect of the that your proposition is connected with.

Where there are dealt with in the judgment, the

judgment will usually carry a paragraph that lists down all the issues to

be considered and answered by the Court thereafter. You will have to

find that paragraph, and thereafter the area where the particular issue

you are looking for has been discussed, and the conclusion in respect

of such issue.

-x-x-
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 The provisions regarding “Review” are contained under Order XLVII
and Section 114 of the C.P.C.

 A Court sub-ordinate to the Madras High Court has passed a judgment
in a case. Subsequently, both the Hon’ble Supreme Court, and a larger
bench of the Madras HC have taken a contrary view on the law
concerned.

 The party to the suit filed a review petition on the ground that the law
on the matter has been subsequently changed/ differently interpreted,
stating such change would have been in his favour had such
subsequent judgments surfaced before the Court-below pronounced
it’s judgment.
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 Single Judge ‘A’ of the Bombay High Court pronounces an order
in a Crl. Appeal on 21.01.2013, wherein he has interpreted the
provisions contained in XYZ Act of 1975.

 Subsequently, Single Judge ‘B’ of the same High Court
pronounced an order in another Crl. Appeal on 10.03.2013,
wherein he had also interpreted the same provisions contained in
XYZ Act of 1975. The interpretation made in this decision is
contrary to that made in the firstly mentioned decision.

 On 20.07.2013, Party A has approached the Bombay HC with a
Crl. Appeal, wherein the trial Court had convicted him for an
offence under the XYZ Act, 1975.

 While hearing the Crl. Appeal, it was noticed that the trial Court
had relied on a judgment of the Hon’ble SC dt. 16.11.2012,
wherein the concerned provisions of XYZ Act, 1975, were
interpreted. Further, it was brought to the notice of the Court that
there were 2 contradictory opinions regarding the same provisions
taken by 2 Learned Judges of the same Court, in 2 different cases.

 On a perusal of the trial Court judgment, it was seen that the both
parties had relied on one of the 2 contradictory judgments of the
Bom HC, but the trial Court having noted that both these
judgments did not take note of the law laid down by the Hon’ble
SC in another case, ended up relying on such judgment of the
Hon’ble SC to convict the Party A. (Had the trial Court relied on
the Bom HC’s decision dt. 21.01.2013, Party A would have been
convicted only for a lesser offence, and had the trial Court relied
on the Bom HC’s decision dt. 10.03.2013, Party A would have
been acquitted by the trial Court).

 Party A argued that the trial Court being sub-ordinate to the Bom
HC, had to rely only on the law laid down by the Bom HC, and in
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case there was any issue, it had to refer the matter to the High
Court in accordance with the Cr.P.C.

 Party B, i.e., the State, argued that although there were judgments
from the Bom HC, where there is a law laid down by the Hon’ble
SC, the same is binding on all Courts in India. Further, he also
pointed out that the Learned Single Judges of the Bom HC in
both those cases did not take note of the judgment of the Hon’ble
SC, and that in such a backdrop, the decision of the trial Court
was well-reasoned, didn’t need interference in the Appeal.

-x-x-

- - an act
does not constitute guilt unless done with a guilty intention - In case
of insane persons, no culpability is fastened on them since they have
no free well - Section 84 IPC -

.

http://www.lawyerssociety@gmail.com
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Procedure of search under Section 50 of the
Narcotic Drugs and Psychotropic Substances Act, 1985.

 Let us first look at Section 50 of the NDPS Act, 1985:

“50. Conditions under which search of persons shall be conducted.

(1) When any officer duly authorised under section 42 is about to search any
person under the provisions of section 41, section 42 or section 43, he shall, if
such person so requires, take such person without unnecessary delay to the
nearest Gazetted Officer of any of the departments mentioned in section 42 or
to the nearest Magistrate.

(2) If such requisition is made, the officer may detain the person until he can
bring him before the Gazetted Officer or the Magistrate referred to in sub-
section (1).

(3) The Gazetted Officer or the Magistrate before whom any such person is
brought shall, if he sees no reasonable ground for search, forthwith discharge
the person but otherwise shall direct that search be made.

(4) No female shall be searched by anyone excepting a female.

(5) When an officer duly authorised under section 42 has reason to believe
that it is not possible to take the person to be searched to the nearest Gazetted
Officer or Magistrate without the possibility of the person to be searched
parting with possession of any narcotic drug or psychotropic substance, or
controlled substance or article or document, he may, instead of taking such

https://indiankanoon.org/doc/1288137/
https://indiankanoon.org/doc/1581072/
https://indiankanoon.org/doc/977853/
https://indiankanoon.org/doc/1830223/
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person to the nearest Gazetted Officer or Magistrate, proceed to search the
person as provided under section 100 of the Code of Criminal Procedure,
1973 (2 of 1974).

(6) After a search is conducted under sub-section (5), the officer shall record
the reasons for such belief which necessitated such search and within seventy-
two hours send a copy thereof to his immediate official superior.”

(Emphasis supplied)

 A bare reading of the sub-sections (1) and (2) show that the officer
is only required to inform the accused of his right to be searched
before a Magistrate or Gazetted officer, and

Only if the accused so requires,
the officer is supposed to follow the procedure given thereafter.

 This was analyzed by a Constitution Bench of the Hon’ble
Supreme Court in the case of

85. Paragraphs 29, 31 and 32 of the judgment is
extracted here:

“29. In view of the foregoing discussion, we are of the firm opinion that the
object with which right under Section 50(1) of the NDPS Act, by way of a
safeguard, has been conferred on the suspect, viz. to check the misuse of power,
to avoid harm to innocent persons and to minimise the allegations of planting
or foisting of false cases by the law enforcement agencies, it would be
imperative on the part of the empowered officer to apprise the
person intended to be searched of his right to be searched before a
gazetted officer or a Magistrate. We have no hesitation in holding that in
so far as the obligation of the authorised officer under sub-section (1)
of Section 50 of the NDPS Act is concerned, it is mandatory and requires
a strict compliance. Failure to comply with the provision would render the
recovery of the illicit article suspect and vitiate the conviction if the same is
recorded only on the basis of the recovery of the illicit article from the person of

85 (2011) 1 SCC 609.

https://indiankanoon.org/doc/27644861/
https://indiankanoon.org/doc/1288137/
https://indiankanoon.org/doc/961083/
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the accused during such search. Thereafter, the suspect may or may not
choose to exercise the right provided to him under the said
provision.

31. We are of the opinion that the concept of "substantial compliance" with
the requirement of Section 50 of the NDPS Act introduced and read into the
mandate of the said Section in Joseph Fernandez (supra) and Prabha Shankar
Dubey (supra) is neither borne out from the language of sub-section (1)
of Section 50 nor it is in consonance with the dictum laid down in Baldev
Singh's case (supra). Needless to add that the question whether or not
the procedure prescribed has been followed and the requirement
of Section 50 had been met, is a matter of trial. It would neither be
possible nor feasible to lay down any absolute formula in that behalf.

32. We also feel that though Section 50 gives an option to the empowered
officer to take such person (suspect) either before the nearest gazetted officer or
the Magistrate but in order to impart authenticity, transparency and
creditworthiness to the entire proceedings, in the first instance, an endeavour
should be to produce the suspect before the nearest Magistrate, who enjoys
more confidence of (1974) 2 SCC 33 the common man compared to any
other officer. It would not only add legitimacy to the search proceedings, it may
verily strengthen the prosecution as well”. (Emphasis supplied)



This was observed by a Division Bench of the Hon’ble SC in the case
of 86. Paragraph 12 of the judgment
is extracted here:

“12. Whereas the conditions under which, the search as contemplated in
Section 50 are limited only to the contingency of search of any

86 (2017) 11 SCC 290.

https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/961083/
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person, Section 57 prescribes that whenever any person makes any arrest or
seizure under the Act, he would within 48 hours next after such arrest or
seizure, make a full report of all the particulars of such arrest or seizure to his
immediate official superior. As it is no longer res integra that the
application of Section 50 of the Act is comprehended and called for
only in the case of search of a person as distinguished from search of
any premises etc. having been authoritatively propounded by the
two Constitution Bench rulings of this Court in State of Punjab vs.
Baldev Singh – (1999) 6 SCC 172 and Vijaysinh Chandubha Jadeja
vs. State of Gujarat – (2011) 1 SCC 609, further dilation in this regard,
in the attendant facts and circumstances of the case, is considered inessential.
This is more so as the contraband in the case in hand had been recovered from
inside the car in which the petitioner and the co-accused were travelling at the
relevant point of time and not in course of the search of their person.
Noticeably, it had also not been the plea of the defence ever that the alleged
seizure according to the accused persons had been from their person. In the
contextual facts therefore, Section 50 has no application to espouse the cause
of the defence”. (Emphasis supplied)

In the recent case of
87, the Hon’ble Supreme Court re-iterated the position of law

as already held in 88,
89, 90,

91, 92,
93,

87 Crl. Appeal 2239-2240/ 2011, Dt. 06.10.2023.
88 (1999) 8 SCC 257.
89 (1999) 8 SCC 508.
90 (2000) 9 SCC 541.
91 (2000) 10 SCC 380.
92 (2001) 3 SCC 28.
93 (2003) 7 SCC 465.
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94, 95, to hold that Section
50 does not come into play where the search of bags are concerned.

Krishna filed a suit for ejectment against Sankar
figuring him as a tenant. Sankar sets up independent title in the
property. Krishna attempted to mark a certified copy of an
insufficiently stamped lease deed which had been marked on his side
as Ex A8 in another suit filed by him against Velan. The above
document was marked in the above previous suit without paying any
stamp duty penalty. Sankar is also not a party to the above lease deed
and he was also not a party to that suit. Sankar objected to mark the
document on the ground of insufficiency of stamp duty. In the later
suit,

(A) The lease deed can be received in evidence for collateral
purpose.

(B) The lease deed can be received in evidence only on payment of
stamp duty with penalty.

(C) The insufficiently stamped lease deed can not be received as
Sankar is not a party to lease deed that too without recovery of
stamp duty with penalty.

(D) Section 35 of Stamp Act would not apply to the given
situation.

94 (2004) 3 SCC 453.
95 (2004) 2 SCC 186.
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 As per the answer key, the right answer is (D). But, we shall now
see why Section 35 of the Stamp Act, 1899, may be applicable to
this fact-situation. Section 35 provides,

“
No instrument chargeable with duty shall be admitted in evidence for any
purpose by any person having by law or consent of parties authority to receive
evidence, or shall be acted upon, registered or authenticated by any such
person or by any public officer, unless such instrument is duly stamped:

Provided that—

(a) any such instrument shall, be admitted in evidence on payment of the duty
with which the same is chargeable, or, in the case of an instrument
insufficiently stamped, of the amount required to make up such duty, together
with a penalty of five rupees, or, when ten times the amount of the proper
duty or deficient portion thereof exceeds five rupees, of a sum equal to ten
times such duty or portion;

(b) where any person from whom a stamped receipt could have been demanded,
has given an unstamped receipt and such receipt, if stamped, would be
admissible in evidence against him, then such receipt shall be admitted in
evidence against him, then such receipt shall be admitted in evidence against
him on payment of a penalty of one rupee by the person tendering it;

(c) where a contract or agreement of any kind is effected by correspondence
consisting of two or more letters and any one of the letters bears the proper
stamp, the contract or agreement shall be deemed to be duly stamped;

(d) nothing herein contained shall prevent the admission of any instrument in
evidence in any proceeding in a Criminal Court, other than a proceeding
under Chapter XII or Chapter XXXVI of the Code of Criminal Procedure,
1898 (5 of 1898);

https://indiankanoon.org/doc/176042882/
https://indiankanoon.org/doc/63388095/
https://indiankanoon.org/doc/22705602/
https://indiankanoon.org/doc/73235011/
https://indiankanoon.org/doc/163797964/
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(e) nothing herein contained shall prevent the admission of any instrument in
any Court when such instrument has been executed by or on behalf of the
Government or where it bears the certificate of the Collector as provided by
section 32 or any other provision of this Act”

Section 36 of the Act provides,

“ Where
an instrument has been admitted in evidence, such admission shall not, except
as provided in section 61, be called in question at any stage of the same suit
or proceeding on the ground that the instrument has not duly stamped.”
(Emphasis supplied)

A bare reading of Ss. 35 and 36 reveal that a document not duly
stamped is not admissible in evidence in any proceeding, unless the
duty (and penalty, if any) is paid. As per Section 36, if it is already
admitted in evidence, the same cannot be challenged at any stage of
the same suit or proceeding.



 Further, Section 35 is also applicable a certified copy. This was
observed in the recent case of 96. The
relevant paragraphs are extracted below:

“37. We may now consider Section 35 of the Stamp Act which forbids the
letting of secondary evidence in proof of its contents. The section excludes both
the original instrument and secondary evidence of its contents if it needs to be
stamped or sufficiently stamped. This bar as to the admissibility of documents
is absolute. Where a document cannot be received in evidence on the ground
that it is not duly stamped, the secondary evidence thereof is equally

96 2023 SCC OnLine SC 1585.

https://indiankanoon.org/doc/143277136/
https://indiankanoon.org/doc/129366978/
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inadmissible in evidence.

38. In relation to secondary evidence of unstamped/insufficiently stamped
documents, the position has been succinctly explained by this Court in Jupudi
Kesava Rao (supra) wherein it dealt with an issue, i.e., whether reception of
secondary evidence of a written agreement to grant a lease is barred by the
provisions of Sections 35 and 36 of the Stamp Act and answered it in
affirmative. It observed:

‘12. The Indian Evidence Act, however, does not purport to deal with
the admissibility of documents in evidence which require to be stamped
under the provisions of the Indian Stamp Act. …

13. The first limb of Section 35 clearly shuts out from evidence any
instrument chargeable with duty unless it is duly stamped. The second
limb of it which relates to acting upon the instrument will obviously shut
out any secondary evidence of such instrument, for allowing such
evidence to be let in when the original admittedly chargeable with duty
was not stamped or insufficiently stamped, would be tantamount to the
document being acted upon by the person having by law or authority to
receive evidence. Proviso (a) is only applicable when the original
instrument is actually before the Court of law and the deficiency in
stamp with penalty is paid by the party seeking to rely upon the
document. Clearly secondary evidence either by way of oral evidence of
the contents of the unstamped document or the copy of it covered by
Section 63 of the Indian Evidence Act would not fulfil the requirements
of the proviso which enjoins upon the authority to receive nothing in
evidence except the instrument itself. Section 25 is not concerned with
any copy of an instrument and a party can only be allowed to rely on a
document which is an instrument for the purpose of Section 35.
“Instrument is defined in Section 2(14) as including every document by
which any right or liability is, or purports to be created, transferred,
limited, extended, extinguished or recorded. There is no scope for the
inclusion of a copy of a document as an instrument for the purpose of the
Stamp Act.
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If Section 35 only deals with original instruments and not copies,
Section 36 cannot be so interpreted as to allow secondary evidence of an
instrument to have its benefit.’

39. This Court, in Hariom Agrawal v. Prakash Chand Malviya ((2007)
8 SCC 514), reiterated the principle laid down in Judupi Kesava
Rao (supra) and observed that:

“10. It is clear from the decisions of this Court and a plain reading of
Sections 33, 35 and 2(14) of the Act that an instrument which is not
duly stamped can be impounded and when the required fee and penalty
has been paid for such instrument it can be taken in evidence under
Section 35 of the Stamp Act. Sections 33 or 35 are not concerned with
any copy of the instrument and party can only be allowed to rely on the
document which is an instrument within the meaning of Section
2(14). There is no scope for the inclusion of the copy of the document for
the purposes of the Stamp Act. Law is now no doubt well settled that
copy of the instrument cannot be validated by impounding and this
cannot be admitted as secondary evidence under the Stamp Act, 1899.”

40. Thus, if a document that is required to be stamped is not sufficiently
stamped, then the position of law is well settled that a copy of such document
as secondary evidence cannot be adduced……”.
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 Obligation of both earning parents to maintain
their children:

97:

 The living expenses of the child would include expenses for food, clothing,
residence, medical expenses, education of children.

 Extra coaching classes or any other vocational training courses to
complement the basic education must be factored in, while awarding child
support. It should be a reasonable amount to be awarded for extra-
curricular / coaching classes, and not an overly extravagant amount which
may be claimed.

 Education expenses of the children must be normally borne by the father.

 If the wife is working and earning sufficiently, the expenses may be shared
proportionately between the parties.

97 (2021) 2 SCC 324.
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98:

 Supreme Court approved the High Court’s view that in a case where both
the husband and wife are earning, they have a shared responsibility to
maintain the children and provide them best education.

 Further, it has been said that the amount of maintenance for a child, in
this regard, has to be fixed keeping in view ground realities.

 Merely because the appellant – wife has some source of livelihood does not
absolve the respondent – husband from his responsibility to maintain and
provide a good education for the children.

99:

 The provisions of Section 125 (1) Cr. P.C. makes it clear that the liability
to maintain a minor child is always on “any person”, if he has sufficient
means and neglects and refuses to maintain a minor child.

 The provisions of Section 125 Cr. P.C. has already been changed, and
according to the language of the present Section 125 Cr. P.C., the
word “person” would include both male and female and in reference to a
minor child whether legitimate or illegitimate mother or father having
sufficient means can be held liable to pay the maintenance of such child, if
he or she neglects or refuses to maintain such child.

98 Civil Appeal No. 1159/ 2023, Dt. 14.02.2023, Supreme Court.
99 2023 SCC OnLine Utt 916.
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Child’s right to be with both parents while growing
up, father’s right to have custody/contact time with
the child who is in the mother’s custody:

100:

 In deciding matters of custody of a child, primary and paramount
consideration is welfare of the child.

 While deciding the welfare of the child, it is not the view of one spouse
alone which has to be taken into consideration.

 The Courts should decide the issue of custody only on the basis of what is
in the best interest of the child.

 It is the basic human right of a child that it requires the love, affection,
company and protection of both parents.

 The Courts must weigh each and every circumstance carefully how and in
what manner the custody of the child should be shared between the two

100 (2020) 3 SCC 67.
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parents.

 Even if the the custody is given to one parent, the other parent must have
sufficient visitation rights.

 Only in extreme circumstances, the Court can deny contact with one of
the parents, and the Court has to record reasons for the same.

 If the parents are in the same area, visitation rights are to be given during
weekends. Where the parents are in different states or countries, visitation
shall be given during long weekends, breaks and holidays.

 In addition to visitation rights, there must be contact rights given to the
parent who is denied custody. Contact rights could be in the form of video
calls or phone calls or e-mails, for atleast 5 to 10 minutes every day.

101:

 While the child is staying with the mother, the father has to be allowed to
have interaction with the child.

 It is essential that the child maintains an emotional bondage and warmth
with both parents which helps his proper upbringing.

 Amendment of complaints made under
Negotiable Instruments Act, 1881:

102:

 It was observed by the Rajasthan High Court that even though inherent
power saved under Section 482 Cr.P.C. is only in favour of High Courts,

101 O.P.(FC) NO. 557 OF 2022, Dt. 15.02.2023, Kerala HC.
102 2004 Cri.L.J 4306.

https://indiankanoon.org/doc/1679850/
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the subordinate criminal courts are also not powerless to do what is
absolutely necessary for dispensation of justice in the absence of a specific
enabling provisions provided there is no prohibition and no illegality or
miscarriage of justice is involved.

 Such power could be used to amend the typographical mistakes such as the
cheque number and date of information by the Bank.

103:

 Amendment pertaining wrong cheque number was allowed by the Madhya
Pradesh HC.

104:

 The complainant had stated the name of bank as Punjab National Bank
in place of HDFC Bank.

 The Court observed that the mistake is a simple infirmity which is curable
by means of formal amendment, and by allowing such amendment, no
prejudice would be caused to the applicant as there was no dispute about
the issuance of cheque of HDFC bank by the petitioner/accused and same
was annexed with complainant at the time of filing of complainant.

 Relying on the Hon’ble Supreme Court’s decision in
105,

106 and the decision of a co-ordinate bench in
107, and held that where due to the

inadvertence of the complainant, the name of the bank has been wrongly

103 (2010) 2 M.P L.J. 115.
104 MISC. CRIMINAL CASE No. 35101 of 2022, Dt. 26.07.2022, Madhya Pradesh High
Court.
105 (1987) 3 SCC 684.
106 (2015) 9 SCC 609.
107 (2010) 2 MPLJ 115.
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mentioned in complaint, the same would be a curable infirmity and that
can be cured through amendment at any stage before pronouncement of
the judgment and in a case of curable infirmity criminal Court can grant
leave to amend the complaint by incorporating the name of the bank of
which cheque was issued.

108:

 Punjab and Haryana High Court upheld an order allowing an
amendment of complaint for the purpose of impleading a propreitorship
firm, observing curable infirmities can be cured by filing for amendment at
any stage.

Whether relief not prayed for can be granted by a
Court?

109:

“38. It is well settled that the decision of a case cannot be based on grounds
outside the pleadings of the parties and it is the case pleaded that has to be
108 CRM-M-6036-2018 (O&M), Dt. 04.01.2023, Punjab & Haryana High Court.
109 (1953) 1 SCC 456.
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found. Without an amendment of the plaint, the Court was not entitled to
grant the relief not asked for and no prayer was ever made to amend the
plaint so as to incorporate in it an alternative case.”

110:

“8. …..With respect to the learned Judges of the High Court we would say
that the learned Judges have over stepped their jurisdiction in giving a
direction beyond the pleadings or the points raised by the parties during the
course of the arguments. The writ courts would be well advised to decide the
petitions on the points raised in the petition and if in a rare case keeping in
view the facts and circumstances of the case any additional points are to be
raised then the concerned and affected parties should be put to the notice on
the additional points to satisfy the principles of natural justice. Parties cannot
be taken by surprise.”

111:

“29. The approach of the High Court in granting relief not prayed for cannot
be approved by this Court. Every petition under Article 226 of the
Constitution must contain a relief clause. Whenever the petitioner is entitled
or is claiming more than one relief, he must pray for all the reliefs. Under the
provisions of the Code of Civil Procedure, 1908, if the plaintiff omits, except
with the leave of the court, to sue for any particular relief which he is entitled
to get, he will not afterwards be allowed to sue in respect of the portion so
omitted or relinquished.

30. Though the provisions of the Code are not made applicable to the
proceedings under Article 226 of the Constitution, the general principles made
in the Civil Procedure Code will apply even to writ petitions. It is, therefore,
incumbent on the petitioner to claim all reliefs he seeks from the court.
Normally, the court will grant only those reliefs specifically prayed by the
petitioner. Though the court has very vide discretion in granting relief, the

110 (2003) 8 SCC 40.
111 (2010) 1 SCC 234.

https://indiankanoon.org/doc/1712542/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1712542/
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court, however, cannot, ignoring and keeping aside the norms and principles
governing grant of relief, grant a relief not even prayed for by the petitioner.”

112:

“16. Coming to address the second issue, while this Court is not apathetic to
the predicament of the Respondent grandparents, it is a fact that absolutely no
relief was ever sought by them for the change of surname of the child to that of
first husband/son of respondents. It is settled law that relief not found on
pleadings should not be granted. If a Court considers or grants a relief for
which no prayer or pleading was made depriving the respondent of an
opportunity to oppose or resist such relief, it would lead to miscarriage of
justice.

19. In this case while directing for change of surname of the child, the High
Court has traversed beyond pleadings and such directions are liable to be set
aside on this ground.”

112 2022 SCC OnLine SC 928.
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Section 15 of the Hindu Succession Act, 1956 (hereinafter “Act”) reads,

(1) The
property of a female Hindu dying intestate shall devolve according to the rules set
out in section 16,―

(a) firstly, upon the sons and daughters (including the children of any pre-deceased
son or daughter) and the husband;
(b) secondly, upon the heirs of the husband;
(c) thirdly, upon the mother and father;
(d) fourthly, upon the heirs of the father; and
(e) lastly, upon the heirs of the mother.

(2) Notwithstanding anything contained in sub-section (1),―

(a) any property inherited by a female Hindu from her father or mother shall
devolve, in the absence of any son or daughter of the deceased (including the
children of any pre-deceased son or daughter) not upon the other heirs referred in
sub-section (1) in the order specified therein, but upon the heirs of the father; and

(b) any property inherited by a female Hindu from her husband or from her father-
in-law shall devolve, in the absence of any son or daughter of the deceased
(including the children of any pre-deceased son or daughter) not upon the other heirs
referred to in sub-section (1) in the order specified therein, but upon the heirs of the
husband.”

Section 16 of the Act reads,

“
The order of succession among the heirs referred to in section

15 shall be, and the distribution of the intestate’s property among those heirs shall
take place according to the following rules, namely:―
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Rule 1.―Among the heirs specified in sub-section (1) of section 15, those in one
entry shall be preferred to those in any succeeding entry, and those included in the
same entry shall take simultaneously.

Rule 2.―If any son or daughter of the intestate had pre-deceased the intestate
leaving his or her own children alive at the time of the intestate’s death, the
children of such son or daughter shall take between them the share which such son
or daughter would have taken if living at the intestate’s death.

Rule 3.―The devolution of the property of the intestate on the heirs referred to in
clauses (b), (d) and (e) of sub-section (1) and in sub-section (2) of section 15 shall be
in the same order and according to the same rules as would have applied if the
property had been the father’s or the mother’s or the husband’s as the case may be,
and such person had died intestate in respect thereof immediately after the
intestate’s death”.
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(In the next month’s issue, I’ll write about the interpretation of Sections 15 and
16 of the Hindu Succession Act, 1956, in light of Supreme Court and High
Court judgments).

https://indiankanoon.org/doc/727496/
https://indiankanoon.org/doc/143145661/
https://indiankanoon.org/doc/143145661/
https://indiankanoon.org/doc/1513913/
https://indiankanoon.org/doc/1801778/
https://indiankanoon.org/doc/1801778/
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by Mr. Justice Edmond

Elmar Mack, I.C.S., Bar-At-Law Judge, High Court of Judicature,

Madras.

The author of this book was a Judge of the Madras High Court from

1949 - 1956. Ascending from a European ancestry, Mr. Justice Elmar

Mack has in his book made observant remarks on Indian judiciary

from his experience. As the title suggests, he has discussed about the

existence of multiple scripts in India, and how it has an effect on the

judiciary, and the impact of legal quacks/ touts/ intermediaries at the

root level. The book has various interesting chapters which take us

back to the 1940s and 1950s, and many of it can be said to be

relevant even to this day! For instance, Mr. Elmar talks about the ill-

influence legal quacks have at the sub-ordinate Court level, and how

their false advise results in these cases becoming incurable when it

reaches the higher Courts. He further talks about the importance of

firms, partnerships, which at the time seem to have been very few in

number. The book has also been recommended by retired Hon’ble

Justice Mr. P.N. Prakash of the Madras High Court. It is definitely

worth a read, for those curious to compare the legal scenario back

then with where we stand today. A brief account on Mr. Elmar can be

found here: https://lawandotherthings.com/intensely-human-a-brief-

biographical-sketch-of-edmund-elmar-mack/

https://lawandotherthings.com/intensely-human-a-brief-biographical-sketch-of-edmund-elmar-mack/
https://lawandotherthings.com/intensely-human-a-brief-biographical-sketch-of-edmund-elmar-mack/



